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Toém tit

Théng qua quy dinh vé phat vi pham, bdo luu quyén sé hitu va cam giir tdi san trong cdc
B ludt Dan sw nam 1995, 2005 va 2015, ¢é thé nhdn thdy s ‘béi réi’ cia cdc nha lam ludt, boi
cdc ché dinh trén c¢é lic dwoc quy dinh nhu mét noi dung trong hop déng, ¢o luc dwoc coi la bién
phdp bao dam. Nguyén nhan la vi cac nha lam ludt, dit dea ra dinh nghia vé timg bién phdp bao
dam cu thé, nhung chiea tieng dwa ra mot dinh nghia khdi quat vé “bién phdp bdao dam”. Trong
bai viét nay, tac gia doi chiéu quy dinh ciia phéap ludt Viét Nam véi quy dinh trong phdp ludt ciia
mét s6 nude tiéu biéu trén thé giGi vé bién phdp bao dam, tir dé dwa ra dinh nghia vé bién phdp
bao dam.
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Abstract

Through the provisions on fines for violations, retention of ownership, and possession of
the property in the Civil Codes of 1995, 2005, and 2015, it can be seen that the 'confusion’ of
legislators, by the above regulations is sometimes specified as a content in the contract,
sometimes considered as a secured measure. The reason is that the legislators, although defining
each specific secured measure, have never provided a general definition of "secured measure”.
In this article, the author compares the provisions of Vietnamese law with those in the laws of
some typical countries in the world on the secured measure, thereby defining "secured measure".
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thuc tién 4p dung bién phap bao dam ciing
nhu trong bai viét ctia nhiéu nha nghién ctru

1. Phan biét “bién phap biao dam” véi
“giao dich bao dam”, “hop dong bio dam”

Trong quy dinh tai Muyc 3 B¢ luat Dan su
(BLDS) nidm 2015 vé bao dam thuc hién
nghia vy, bén canh thuat ngt “bién phap bao
dam” (xudt hién trong hau hét cac diéu luat
0 Muc 3 nay), con co6 thudt nglr “giao dich
bao dam” (it pho bién hon, tai cac Diéu 296,
298, 305). Ngoai 2 thuat ngr trén, trong

vé linh vuc nay, con xuét hién thuat ngtr
“hop dong bao dam”. Trong BLDS nim
2015 khéng co thuat ngit “hop dong bao
dam” nhung c6 cac thuat ngit “hop dong
cam cb”, “hop dong thé chip” bén canh cac
thuat ngit “bién phap cam c6”, “bién phap

r

thé chip”. Cac thuat ngir trén khac nhau nhu
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thé nao, va viéc sir dung thut ngir nao 1a
chinh xac?

Ve moi quan hé gitta thudt ngiv “giao
dich bdo dam”’ véi thudt ngit “hop dong bdo
dam”

Giao dich dan sy 1a hop déng hoac hanh
vi phap ly don phuong (Piéu 116 BLDS
nam 2015). Do d6, ndi ham thuat ngir “giao
dich bao dam” sé bao trum ndi ham thuat
ngir “hop dong bao dam” va viéc sir dung
thuat nglr “giao dich bao dam” c6 vé chinh
xac hon. Tuy nhién, khi xem xét cac bién
phap bao dam duogc quy dinh trong BLDS
nam 2015, khong c6 bién phap nao phat sinh
tor hanh vi phdp ly don phuong. Nhu vay,
trong phap luat Viét Nam ¢ thoi diém hién
tai, viéc sur dung thuat ngir “giao dich bao
dam” voi thuat ngi “hop dong bao dam” 1a
khac nhau vé mit hinh thic nhung khong
khac biét vé ndi dung. Do d6, hai thuat ngir
ndy co thé thay thé cho nhau.

Vé méi quan hé giita thudt ngiz “bién
phdp bao dam” véi “hop dong bdo dam”
hoac “giao dich bao dam”

Ban vé van dé nay, luat su Truong Thanh
Puc (2010) da khang dinh “bién phap bao
dam khong thé 1a hop ddng bao dam”, ma
“chi 1a mot bién phap gan lién v6i mot hop
déng, la mot bd phan, mot diéu kién, diéu
khoan ctia hop dong chinh”.

BLDS niam 2005 sir dung dong thoi thuat
ngtt “bién phap bao dam” voi thuat ngtr
“giao dich bao dam”, va BLDS nam 2015
cling vay. Tuy nhién, tu duy ctia nha lam luat
da co sy doi khac: thuat ngir “dang ky giao
dich bao ddm” tai Diéu 323 BLDS ndm 2005
da dugc stra thanh “dang ky bién phap bao
dam” tai Diéu 298 BLDS nam 2015. C6 thé
thdy trong BLDS nam 2015, thuat ngir “bién
phép bao dam” khoéng dong nhat véi thuat
ngilr “giao dich bao dam”.

So voi BLDS nam 2005, BLDS nam

2015 da bd sung thém 2 bién phap bao dam
moi 14 bao luu quyén so hiru va cam gii tai
san, trong d6 co bién phap cam giit tai san
phat sinh theo quy dinh cua phap luat chu
khong xuat phat tir y chi ctia cac chi thé. Vi
vay, vi¢c su dung thudt ngir “bién phap bao
dam” 1a diy da va chinh xac hon, véi noi
ham bao gdm nhirng bién phap bao dam phat
sinh theo ¥ chi cua cac bén va nhitng bién
phép phat sinh theo quy dinh cua phap luat.
2. Pinh nghia bién phap bao dam trong
phap luat nwéc ngoai

- Trong phap ludt La Ma

Cung v6i nghia vy, bién phdp bao dam
(BPBD) 1a m6t ché dinh xuat hién rat som
trong phap ludt La Ma véi tu cach la nhiing
‘théa thudn bo sung’ (Bryan A. Garner
(Editor in Chief), 2009) cho cac quan h¢ vay
no, l1a su bao dam cho chui ng viéc thuc hién
nghia vu ding muc va kip thoi tir phia nhitng
ngudi vay no bang cach chuyén tai san cta
nguoi vay ng thanh tai san bao dam (TSBD).
Trong lich st phap quyén La Ma c¢6 3 hinh
thitc bao dam duoc ap dung, bit dau tur
‘fiducia cum creditore’, ‘pignus’ va sau cung
1a ‘hypotheca’ (Nguyén Ngoc Dao, 1994).

Trong 3 bién phap trén, ‘Fiducia cum
creditore’ 1a hinh thirc bio dam xuét hién
s6m nhat va phat trién rit manh. Tuy nhién,
to1 thoi dai Justinian, hinh thic nay "hoan
toan khong con dwoc sw dung va dwoc thay
thé béi bién phap thé chap (hypotheca) do
sw don gian va tién loi hon nhiéu cua thé
chdp” (Bryan A. Garner (Editor in Chief),
2009). Hau qua phap ly cua quan h¢ nay la
su xac 1ap quyén sé hiru cta chi no d6i véi
TSBD. Sau khi nghia vu dugc thuc hi¢n
xong, vi¢c chui ng c6 hoan tra lai dd vat cho
nguoi ng hay khong, luc dau phu thude vao
su trung thuc cua chu no, vé sau nguoi méc
no duoc quyén khiéu nai dé doi chi ng phai
hoan tra d6 vat hodc boi thuong thiét hai
(Nguyén Ngoc Dao, 1994).
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‘Pignus’ 1a hinh thuc bao ddm ma theo
d6, ngudi mic ng phai chuyén cho phia chi
no mot dd vat dé bao dam (Bryan A. Garner
(Editor in Chief), 2009). Theo hinh thirc nay,
cht no khong thé 13 chii so hiru ma chi nhu
nguoi chiém git d6i véi TSBD. Do do,
ngudi mic no duoc quyén yéu cau chi ng
khong sir dung va phai hoan tra d6 vat khi da
nhan dugc ng. Chu ng chi dugc ban hoac gir
lai TSBP trong truong hop ngudi mic no
khong hoan tra ng (Nguyén Ngoc Dao, 1994).

‘Hypotheca’ 14 hinh thirc bao dam pho
bién nhat vao thoi ky phat trién kinh té - xa
héi La Ma (Bryan A. Garner (Editor in
Chief), 2009). Theo hinh thirc nay, nguoi
mic ng van tiép tuc dugc s dung dd vat
duoc coi 1a dd bao dam. Truong hop ngudi
mic ng khong tra dugc no thi chu ng co
quyén yéu cau chiém gitr lai d6 vat hoic
mang ban dé thu ng (Nguyén Ngoc Dao,
1994).

Ca 3 hinh thirc bao dam trén van con
dugc su dung cho téi ngay nay, trong do
hinh thirc ‘pignus’ va ‘hypotheca’ phd bién
hon va dugc st dung chu yéu boi cac nude
thuoc dong ho phap luat chau Au luc dia,
twong (mg voi bién phap ‘cam co’ va ‘thé
chdp’ hién nay. Hinh thic ‘Fiducia cum
creditore’ dugc thira nhan trong luat phap
nhiing nudc thude dong ho phép luat Anh -
M¥ nhu Nhat Ban, véi tén goi ‘Bién phadp
bao dam nghia vu trén co sé chuyén giao
quyén’ (Vién nghién ctru khoa hoc phap 1y
(Bo Tu phap), 1995).

Viéc phan loai BPBD thanh ‘Fiducia
cum creditore’, ‘pignus’ va ‘hypotheca’ nhu
trén la cach phan loai theo ndi dung. Theo
hinh thie, BPBD trong Luat La Ma cling
gom c6 3 loai: ‘sponsion’, ‘fidepromission’
va fidejussion’ (Bryan A. Garner (Editor in
Chief), 2009).

‘Sponsion’ 1a mot loai hop dong miéng
ma chi c6 cong dan La Ma mai du tu cach
xac 1ap (Bryan A. Garner (Editor in Chief),
2009).

‘Fidepromission’ cling la mot loai hop
d6ng miéng, nhung cic bén phai tuan thu
nghi thirc chat ché khi giao két hop dong
(Bryan A. Garner (Editor in Chief), 2009).

‘Fidejussion’ 13 loai hgp dong bao dam
giao két bang hanh vi. Théng qua hanh vi
nay ma mot nguoi trd thanh nguoi bao lanh
cho nguoi khac. Hanh vi d6 khong x6a trach
nhiém cho nguoi dugce bao lanh, ma mang y
nghia bao dam bd sung. Pay 1a hinh thirc
hop ddng bao dam duy nhat ton tai trong
Luat Justinian (Bryan A. Garner (Editor in
Chief), 2009).

- Trong B¢ ludt Din sy Phap

Trong cac dong ho phap ludt co ban trén
thé giéi, dong ho phap luat chau Au lyc dia
1a dong ho phap luat 16n nhat, chiu anh
huong sdu sac cua Luat La M3, ma Phéap 1a
mot dai dién tiéu biéu v6i BLDS Phép nim
1804 (con goi 1a Bo luat Napoléon). Gidng
nhu BLDS cua nhitng qudc gia khac trong
dong ho phap luat chau Au luc dja, BLDS
Phap nam 1804 ciing khong dua ra dinh
nghia vé BPBD néi chung, ma dinh nghia vé
timg BPBD trong cac diéu luat cu thé: Diéu
2011 vé bao lanh, Diéu 2071 vé cam cd va
Diéu 2114 vé thé chép.

Hién nay, BLDS Phap di c6 nhiéu thay
dbi, trong d6 co nhimg thay dbi vé BPBD.
Trong BLDS Phép hién hanh, cic BPBD
dugc quy dinh tai Quyén 1V, gém 2 hinh
thirc bdo dam: bao dam ddi nhan va bao dam
doi vat. Vé bao dam doi nhan — béo lanh,
Diéu 2288 quy dinh ban cht ciia bao lanh
nhu sau: “Ngwoi dwa ra bao dam cho mot
nghia vu phai chiu trach nhiém truoc chu ng
vé viéc thuc hién nghia vy nay néu nguoi co
nghia vu khong tu thuc hién nghia vu”.
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Vé bao dam dbi vat, BLDS Phap quy
dinh cac bi¢n phap dua trén TSBD la dong
san hay bat dong san. P4i voi dong san, co
2 BPBD: cam c6 dong san hitu hinh (gage
de meubles corporels) va cam cb dong san
v0 hinh (natissement de meubles incorporels).
Diéu 2333 dinh nghia vé cdm cb dong san
httu hinh nhu sau:

Cam c6 la théa thudn theo d6, ngieoi cam
c6 cam két trudc mét chii ng quyén dwoc wu
tién tra no so voi cac chu no khac trén mot
dong san hodc mot s6 dong san hitu hinh,
hién ¢é hodc trong twong lai. Quyén doi ng
¢ thé 1a hién tai hodc trong twong lai; néu
quyén doi ng xday dén trong twong lai thi no
phai duoc xac dinh.

Diéu 2355 dinh nghia vé cAm cb dong san
v6 hinh nhu sau: “Cam c6 la viéc sir dung
mét hodc mét s6 dong san vo hinh, hién co
hodc trong twong lai, dé bao dam thue hién
nghia vu” (d6ng san vo hinh co thé 1a quyén
sO hiru tri tu¢, tai khoan...).

Déi voi bat dong san, c6 2 BPBD: cam cd
va thé chap. “Cam cé bat dong san la viéc
st dung bat dong san dé bao dam thuc hién
mot nghia vy, bién phdp nay kéo theo viéc
mdt quyén chiém hivu cia nguoi cam cé”
(Diéu 2387). “Thé chdp la mét vit quyén
trén bat dong san, su dung cho viéc thanh
todn mot nghia vu” (Diéu 2393).

- Trong Ludt Thwong mai Thong nhit
Hoa Ky

Bén canh dong ho phap luat chau Au luc
dia, dong ho phap luat Anh - My cling c6 anh
huong khong nhé dén hé thong phap luat cac
qudc gia. Nhimg qudc gia chiu anh hudng
cua dong ho phéap luat nay, ma Hoa Ky la
mdt vi du dién hinh, ¢ dua ra dinh nghia vé
giao dich bao dam (GDBD).

Luat Thuong mai Thong nhit Hoa Ky
(The Uniform Commerce Code, viét tat 1a
UCC) da danh riéng mét chuong (Chuong

9) quy dinh nhirng vin dé vé GDBD, trong
d6 c6 doan 73 diém a Piéu 102 giai thich
“Hop dong bdo dam” nghia la mét thoa
thuan tao ra hodc cung cd}) mot loi ich bao
dam.

Vi giai thich ngén gon nhu vay, chi can
co6 muc dich tao ra mot 1oi ich bao dam thi
tat ca cac thoa thuén, khong phu thudc vao
hinh thirc va tén goi, déu co thé duoge coi 1a
hop ddng bao dam. Tuy nhién, thuat ngit nay
chi bao gom cac BPBD ddi vat c6 ddi tugng
la dong san chtr khong bao gom BPBD dbi
nhan (nhu bao lanh) va BPBD c6 ddi tuong
13 bat dong san.

- Trong Huwéng dén ldp phdp vé giao
dich bdo dim ciia Uy ban Lién Hop Quéc
vé Lugt T hwong mai Quéc té

Mic du hién nay van con su phan chia
giita cac dong ho phap luat, trong d6 cha yéu
la dong ho phap luat chau Au luc dia va dong
ho phap luat Anh - My, nhung dudi tac dong
clia toan cau hoa, giita cac dong ho phép luat
cling c6 su giao thoa, va mdt trong nhirng
biéu hién rd nét nhat 1a dinh nghia cia Uy
ban Lién Hop Quéc vé Luat Thuong mai
Quéc té (tiéng Anh: United Nations
Commission on International Trade Law,
viét tat 1a UNCITRAL) vé GDBPD va “hop
ddng bao dam”.

“Giao dich bao dam” nghia la mot giao
dich tao ra quyén bdo dam. Mdc du bao lru
quyén sé hitu khéng bao dam thuc hién
nghia vu nhung cting thugc ngi ham cua
thudt ngir nay vi sy tién loi cho viéc tham
khao.

“Hop dong bdao dam” nghia la mét théa
thudn, duwdi bt ky hinh thirc hay tén goi ndo,
gitta bén bao dam va chu ng ma tao ra mot
quyén loi bao dam. Thudt ngit nay bao gom
ca bién phdp bdo heu quyén sé hitu, div bién
phap nay khong bao dam thuc hién nghia vu
(United Nations Commission on International
Trade Law, 2010).
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Trong cach gidi thich nhitng thuat nglr
trén, du c6 su dung hoa gitra 2 dong ho phap
ludt, nhung chung ta van c6 thé nhan thiy
cach giai thich cia UNCITRAL c6 nhiéu
diém twong dong véi UCC (thudc dong ho
phép luat Anh - M¥) hon dong ho phép luat
chau Au lyc dia, tic la tiép can theo h¢ qua
(tao ra quyén loi (lgi ich) bio dam chir
khong tiép can theo muyc dich (dé bao dam
thuc hi€én mot nghia vy) hay hanh vi (giao
hoac khong giao tai san bao dam).

3. Dinh nghia bi¢n phap bio dam trong
phap luat Viét Nam

La mot nudc theo dong ho phép luét chau
Au luc dia, chiu anh hudéng manh mé tu
BLDS Phap, BLDS Vi¢t Nam cling khong
dua ra dinh nghia vé BPBD noi chung ma
chi dinh nghia timg BPBD cu thé.

Piéu 309 BLDS nim 2015 quy dinh:
“Cam c¢é tdi san la viéc mot bén (sau day goi
la bén cam co) giao tai san thudc quyén so
hitu cua minh cho bén kia (sau ddy goi la
bén nhdn cam cé) d@é bao dam thic hién
nghia vu”.

Piéu 317 BLDS nim 2015 quy dinh:
“Thé chdp tai san la viéc mét bén (sau day
goi la bén thé chdp) ding tai san thudc s¢
hitu ctia minh dé bao dam thuc hién nghia
vu va khong giao tai san cho bén kia (sau
ddy goi la bén nhdn thé chdp)”.

Diéu 335 BLDS niam 2015 quy dinh:

Bao lanh la viéc nguoi thir ba (sau day
goi la bén bdo ldnh) cam két véi bén c6
quyén (sau day goi la bén nhdn bdo lanh) sé
thuwe hién nghia vu thay cho bén co nghia vu
(sau ddy goi la bén dwgc bdo lanh), néu khi
dén thoi han thue hién nghia vu ma bén duoc
bao lanh khong thuc hién hodc thuc hién
khong dung nghia vu.

Ngoai ra con c6 dinh nghia vé cac BPBD
khac quy dinh tai Khoan 1 Diéu 328 BLDS
nam 2015 vé dit coc, Khoan 1 Diéu 329 vé

ky cuge, Khoan 1 Piéu 330 vé ky quy,
Khoan 1 Diéu 331 v& bao luu quyén sé hiru,
Diéu 346 vé cam giir tai san va Didu 344
BLDS nidm 2015 v& tin chap.

Trong 9 BPBD & trén, bao luu quyén s
hiru va cam giit tai san 1a 2 BPBD méi so véi
BLDS nam 2005. Theo Bui buc Giang
(2014), “Diém tién b ciia D thao la di
chinh thire thira nhén quyén cam giir tai san
la bién phap bdo dam”. So sanh véi gidi
thich cia UNCITRAL vé thuat ngit “giao
dich bdo dam”, viéc coi bao luu quyén so
hiru 1a BPBD tuong thich v4i xu hudng cua
phap luat qudc té hién dai vé GDBD.

Qua xem xét cac dinh nghia vé timg
BPBD cu thé trong BLDS nim 2015 (chua
c6 dinh nghia vé bién phap bao luu quyén so
hitu), c6 thé thidy du méi BPBP c6 nhiing
diém khéc biét nhat dinh vé chu thé, déi
tugng, pham vi, can cu phat sinh, tham chi
la myc dich xéac 1ap... nhung déu c6 mot
diém chung 13 xdc ldp quyén ciia chii no lién
quan dén nghia vu dwoc bdo dam trong
trieong hop nghia vu nay bi vi pham. Quyén
niy c6 thé 1a quyén xir Iy tai san bao dam
(Diéu 303); quyén s& hiru tai san dat coc, ky
cuoc, ky quy (khoan 2 cac didu 328, 329,
330); quyén doi lai tai san (Diéu 332); quyén
yéu cAu bén bao lanh thuc hién nghia vu
(Diéu 340). Pac diém nay khong phu hop
v6i bién phap tin chap. Tuy nhién, tac gia
cho rang vé ban chét, bién phap tin chap
khong phai 1a mot bién phap bao dam, boi
khong co6 tai san bao dam, va khong phat
sinh hiéu luc dbi khang véi ngudi thir ba, 1a
nhiing diém dic trung cua bién phap bao
dam. So voi hai BLDS trude day, quan ni¢ém
vé BPBP trong BLDS nam 2015 da co
nhitng diém thay d6i dang ké, tién bg, dan
tiém can v6i phap luat quéc té vé ché dinh
nay.
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Tir nhitng phan tich trén, tac gia dong 'y “Bign phdp bdo dim 1a cach thirc tao cho
v6i cach dinh nghia vé BPBD voi ndi ham  chii ng’ quyén xir 1y tai san bio dam hoic
m& va tiép can theo hé qua nhu cach cia  quyén yéu ciu bén bio linh thwe hién
UNCITRAL, va xin néu ra dinh nghia véi  nghia vu khi nghia vu dwoc bao dam bj vi
cach tiép can tir quyén xir Iy TSBD nhu sau: ~ pham”Q

TAI LIEU THAM KHAO

B0 luat Dan sy nam 2015.

Bryan A. Garner (Editor in Chief) (2009), Black's Law Dictionary (Ninth Edition), West
Publication.

Bui Dtic Giang (2014), Stra quy dinh vé giao dich bao dam: budc tién hay 1i?, Thoi bdo kinh
té Sai gon Online, http://www.thesaigontimes.vn/118984/Sua-quy-dinh-ve-giao-dich-
bao-dam-buoc-tien-hay-lui?.html

French Civil Code.

Nguyén Ngoc Pao (1994), Ludt La Mda, Nxb. Tong hop Dong Nai.

The Uniform Commerce Code.

Truong Thanh Dire (2010), Nhiing diéu khong thé vé giao dich bao dam, Tap chi Nghién ciru
lap phap dién i, https://phapluatdansu.edu.vn/2010/01/10/00/04/4307/

United Nations Commission on International Trade Law (2010), Legislation guide to Secured
Transaction, United Nations Publication, New York.

Vién nghién ctru khoa hoc phap 1y (Bo Tu phép) (1995), Binh lugn khoa hoc Bé ludt dan su
Nht Ban, Nxb. Chinh tri qubc gia, Ha Noi.



